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Abstract: This article traces how the right of  access to environmental informa-

tion has developed in the Italian legal system. After having explained the notion 

of  access to environmental information, this article splits into three sections, 

each dedicated to a different legal source regulating the right of  access to en-

vironmental information in Italy. In the section dedicated to international law, 

to EU law, this article examines EU Directive 2003/4/EC which regulates the 

right of  access to environmental information in the EU.

SUMMARY

1. — 

On the occasion of  the 35th anniversary of   (Act number 

349/1986) (1), this article will trace how the right of  access to environmental 

information has developed in the Italian legal system. The aforementioned 

Act, which is entitled “[I]

” (“Establishment of  the Ministry of  the Environment and 

rules on the environmental damage (2)

right of  access to environmental information (3). This article provides a thor-

(*) Luiss Guido Carli University of  Rome.

(1) , no. 349, at .

(2) Translated by the author.

(3) See article 14(3) of  .
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ough overview of  the legal sources concerning the passive form of  access to 

environmental information in Italy. This includes international law, European 

Union law and Italian legislation which transposes the European Union law.

First, section two explains what the right of  access to environmental infor-

mation is. Section three goes on to introduce the Aarhus Convention which 

establishes the right of  access to environmental information as one of  the 

three procedural environmental rights which are indispensable to the prac-

tical application of  environmental democracy. Section four explores the cre-

information after its accession to the Aarhus Convention in 2005. The EU’s 

institutions and bodies, and for information held by the Member States’ pub-

lic administrations. Section four goes on to examine case law of  the Court of  

Justice of  the European Union that analyse the meaning of  certain terms used 

in EU law in regulating the regime of  access to environmental information. 

the normative evolution that has characterized the topic of  access to environ-

mental information over the last 30 years. This section investigates the Italian 

provisions regulating access to environmental information. This section 

compares this with the regime for access to non-environmental information, 

which has also evolved over the last 30 years. Thereafter, case law from the 

practical problems affecting environmental transparency in Italy, such as the 

disorganization of  public administration. In the end, section six contains the 

conclusions of  the article, which evidence how, despite the successful trans-

position of  EU law in domestic law, the Italian system of  implementation is 

still affected by some practical problems.

2. — .

The right of  access to environmental information entails the possibili-
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ty for every individual or organization with legal personhood to access, at 

no cost, information concerning the environment which is held by public 

authorities (1). It is a tool which aims to ensure the highest possible degree 

-
(2).

armed with the appropriate information regarding potential endangerment 

to human life and health and the environment. From this perspective, the 

right of  access is a manifestation of  principle 10 of  the 1992 Rio Declaration 

on environment and development (3), according to which «[e]nvironmental 

issues are best handled with the participation of  all concerned citizens».

Environmental information may be disclosed passively or actively. Active 

-

the establishment of  a dedicated administrative procedure, but the relevant 

public. Therefore,  transparency, based on the public availability of  

information, differs from  transparency, based on accessibility. If  a 

public administration is to be «as transparent as a glass house» (4), both forms 

of  transparency must coexist and complement each other. To expand this 

metaphor, the publication of  information is a window without shutters on 

the glass house. Accessibility is a window with shutters that are ordinarily 

closed, thus protecting other interests, especially private ones. These shut-

(1) M. DULONG DE ROSNAY, L. MAXIM,

, in A. KENYON, A. SCOTT,
, London, 2020, p. 173 ss.

(2) M. PEETERS,

, in 

, 2020, 4, p. 13 ss.

(3) Report of  the United Nations Conference on Environment and Development, Rio 

de Janeiro, 3-14 June 1992, A/CONF.151/26 (Vol I).

(4) The metaphor was elaborated by the Italian deputy Filippo Turati during the parlia-

a momentary secret, the house of  the administration should be made of  glass».
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(5).

3. — .

The Convention on Access to Information, Public Participation in 

-

after “Aarhus Convention”) (6)

1998 and entered into force on 30 October 2001. As of  16 October 2017, 

the supervision of  the United Nations Economic Commission for Europe. 

the prescriptive language of  a human rights instrument rather than merely 

that of  an environmental agreement (7). This human rights-based approach is 

clear in the convention’s objective set out in article one. This states «In order 

to contribute to the protection of  the right of  every person of  present and 

and well-being, each Party shall guarantee the rights of  access to informa-

-

ronmental matters in accordance with the provisions of  this Convention».

-

to environmental information, public participation in environmental deci-
(8).

(5) N. VETTORI, , in -

, 2019, 3, p. 539 ss.

(6)

Access to Justice in Environmental Matters, Aarhus, 2161 UNTS 447.

(7)

close relationship between human rights and environmental protection was recognised.

(8) P. OLIVER,

, in , 2013, p. 1424 ss.
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The Aarhus Convention regulates both the active and the passive forms 

of  access to environmental information. Thus, article 5 examines the forms 

of  collection and dissemination of  environmental information (active), 

while article 4 establishes the structure of  the administrative procedure for 

(9)

the public authority holding the information. The public authority is giv-

en one month (10)

public (11)

4(4) of  the Convention (12).

(9)

intend to use it, in J. EBBESSON et al., , at 

, p. 80.

(10)

is permissible only if  the volume and the complexity of  the information demands it, and 

after having informed the applicant of  the reasons justifying it.

(11) Article 4(1)(b), of  the Aarhus Convention contains two exceptions to the rule. 

and when the information is already publicly available in another form.

(12)

-

-

cerns internal communications of  public authorities where such an exemption is provided 

International relations, national defence or public security; (c) The course of  justice, the 

ability of  a person to receive a fair trial or the ability of  a public authority to conduct an 

relevant for the protection of  the environment shall be disclosed; (e) Intellectual property 
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The Aarhus Convention is analysed in further detail elsewhere (13). This 

introduction has provided the necessary context to investigate the European 

Union’s approach to access to environmental information.

4. — .

17 February 2005 (14)

applied on a matter already largely governed by European law in Directive 

2003/4/EC (15) and Regulation 1049/2001/EC (16). Directive 2003/4/EC 

where that person has not consented to the disclosure of  the information to the public, 

of  being put under a legal obligation to do so, and where that party does not consent to 

the release of  the material; or (h) The environment to which the information relates, such 

as the breeding sites of  rare species». Article 4(4) also provides that «[t]he aforementioned 

relates to emissions into the environment».

(13) See, for example: KARL-PETER SOMMERMANN,

, in , 2017, p 321 ss.; L. 

KRAMER,

, in , 2018, 9(1), p. 1 ss.; E. BARRITT,

, in , Paper no. 11/2019; M. MASON,

, in 

, August 2010, p. 10 ss.; A. BÁRCEA,

, in .

(14) Council Decision 2005/370/EC of  17 February 2005 on the conclusion, on behalf  

of  the European Community, of  the Convention on access to information, public partici-

.

(15) Directive 2003/4/EC of  the European Parliament and of  the Council of  28 January 

2003 on public access to environmental information and repealing Council Directive 

90/313/EEC, .

(16) Regulation (EC) No 1049/2001 of  the European Parliament and of  the Council of  

30 May 2001 regarding public access to European Parliament, Council and Commission 

documents, at .
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regulates access to environmental information held by public authorities of  

Member States. Regulation 1049/2001/EC regulates access to information 

held by the European Parliament, the Council and the Commission.

When the Aarhus Convention negotiations began, the European Union 

already had a regulation concerning access to environmental informa-

tion held by Member States’ administrations. Indeed, the transposition of  

Directive 90/313/EEC (17) by EU Member States created a mechanism for 

public access to environmental information held by public authorities. The 

aim of  this directive was to «ensure freedom of  access to, and dissemination 

of, information on the environment held by public authorities» (article 1). 

Accordingly, Member States were given dual responsibilities (18): to disclose 

-

eral information on the state of  the environment to the public. This direc-

-

lic authorities” (article 2) are embryonic compared to the ones enshrined 

in article 2 of  the Aarhus Convention. This is also true of  the potential 

determine. However, the directive presents many similarities to the Aarhus 

Convention. This is because the Aarhus Convention was drafted in a con-

it had already updated its legal system in compliance with the prescriptions 

contained in the Aarhus Convention. Thus, a few years after the Convention 

entered into force, Directive 2003/4/EC was adopted. However, as the 

Court of  Justice of  the European Union (hereinafter “CJEU”) stated in a 
(19)

(17) Council Directive 90/313/EEC of  7 June 1990 on the freedom of  access to infor-

mation on the environment, at .

(18) M. GAVOUNELI, , in 

, 2000, p. 303 ss.

(19) In Case C-524/09,  (2010) 

ECLI:EU:C:2010:822.
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provisions.

the right of  access to environmental information in the same way as in 

the Aarhus Convention. This right is regulated in its passive form in arti-

cle 3 and in its active form in article 7. Directive 2003/4/EC is more de-

the Aarhus Convention in a number of  ways (20). First, the notion of  “en-

health and security as well as administrative measures, legal acts, reports 

and economic analyses concerning the environment. Second, the concept 

of  “public authority” does not refer only to public administrations, as in 

Directive 90/313/EEC, but also to any natural or legal person performing 

public administrative functions or providing public services, being aligned 

with the functional understanding expressed in the Aarhus Convention (21).

in Directive 90/313/EEC. Conversely, Directive 2003/4/EC is harmonized 

with the Aarhus Convention in this regard, and also supplements this with 

-

formation held by or for them in forms or formats that are readily reproduc-

ible and accessible by computer telecommunications or by other electronic 

means». Fourth, Directive 2003/4/EC aligns with the Aarhus Convention 

(20) D. BLUNDELL, , at 

.

(21)

-

stitutions when acting in a judicial or legislative capacity». This exception has been ex-

plained in Case C-204/09, (2012)

ECLI:EU:C:2012:71. In Case C-515/11, 

(2013) ECLI:EU:C:2013:523, the court excluded bodies or institutions when adopting reg-
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Directive 90/313/EEC deadline of  two months. Fifth, the duties on nation-

al authorities for collecting or disseminating information, which Directive 

90/313/EEC barely mentions, are more numerous than those stated in 

the Aarhus Convention. Finally, the grounds for refusing to provide access 

to environmental information are small in number in Directive 90/313/

EEC. These are expanded in Directive 2003/4/EC in line with the Aarhus 

a similar approach to the issue of  charges. Both directives align with the 

Aarhus Convention rule that these charges shall not exceed a reasonable 

amount (22).

Directive 2003/4/EC leaves little space for Member States discretion in 

implementation (23). The Directive ensures precise transposition by formu-

lating the right of  access to information authoritatively. It ensures effective 

implementation through the imposition of  a well-designed support struc-

ture. However, according to recital 24, Directive 2003/4/EC only estab-

lishes a minimum level of  protection. Member States are permitted to go 

further. Additionally, the Member States may diverge from the directive’s list 

of  grounds for refusal, which are included only as suggestions (article 4).

under Article 267 TFEU of  the CJEU to interpret article 4 of  Directive 

-

plored here. 

In Case C-619/19, (24) concerning an arti-
(25), the German Federal Administrative Court sought a 

(22) In Case C-71/14,  (2015) 

ECLI:EU:C:2015:656, the court stated the general principle that the charge should not 

(23) A. RYALL, , in 

, 2011, p. 45 ss.

(24) Case C-619/19, (2021) ECLI:EU:C:2021:35.

(25) -

-

ity is aware that the information is held by or for another public authority, it shall, as soon 
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-

tion of  the exception that allows public authorities to refuse the disclosure 

of  internal communications. The CJEU contested the interpretation pro-

vided by the Aarhus implementation guide (26), stating that «there is nothing 

in the wording of  article 4(1)(e) of  Directive 2003/4 to suggest that the 

term ‘internal communications’ should be interpreted as covering only the 

personal opinions of  a public authority’s staff  and essential documents or 

as not including information of  a factual nature».

The CJEU referred to the argument in Case C-182/10 (27) that the obser-

vations in the Aarhus implementation guide do not have the same binding 

force or normative effect of  the provisions of  the convention. Thus, it stat-

ed that the term “internal communication” must be interpreted in a way that 

«covers all information which circulates within a public authority and which, 

that it was not or should not have been made available to the public before 

it was so received».

-

ject to time limits. However, because use of  this exception must be based on 

or inform the applicant of  the public authority to which it believes it is possible to apply 

the basis that it concerns material in the course of  completion, the public authority shall 

state the name of  the authority preparing the material and the estimated time needed for 

completion».

(26) «The second part of  this exception concerns “internal communications”. Again, 

countries, the internal communications exception is intended to protect the personal opin-

ions of  government staff. It does not usually apply to factual materials even when they are 

still in preliminary or draft form», in J. EBBESSON ET AL, See supra note 11, p. 85.

(27) See Case C-182/10  (2012) ECLI:EU:C:2012:82.
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(28)

ruling (29) the CJEU focused on the importance of  the circumstances in 

-

nition of  the article 4(2)(a) reference to “proceedings”. This should not be 

left to be unilaterally determined by public authorities.

commercial or industrial information (30). The CJEU stated that this does not 

-

ment ahead of  the application for disclosure. According to the CJEU, the 

-

procedure. Therefore, the CJEU concluded that «that authority must be able 

to examine, as appropriate on the basis of  that applicant’s objection, whether 

(28) -

mental information to be refused if  disclosure of  the information would adversely affect: 

is provided for by law; (b) international relations, public security or national defence; (c) the 

course of  justice, the ability of  any person to receive a fair trial or the ability of  a public au-

or Community law to protect a legitimate economic interest, including the public interest in 

-

tiality is provided for by national or Community law; (g) the interests or protection of  any 

or capable of  being put under, a legal obligation to do so, unless that person has consent-

ed to the release of  the information concerned; (h) the protection of  the environment to 

which such information relates, such as the location of  rare species».

(29) See Case C-204/09, in supra note 24.

(30) Case C-442/14, -

 (2016) ECLI:EU:C:2016:890.
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-

-

thorities must always carefully balance the public interest in disclosure with 

competing interests indicated by article 4 of  Directive 2003/4/EC. These 

interests must be interpreted restrictively (31). However, an important exception 

included in the Aarhus Convention is that “emissions into the environment” 

should always be disclosed (32). The CJEU interpreted this broad concept in a 
(33).

First, the CJEU declared that distinctions between “emissions”, “dis-

the objectives of  Directive 2003/4/EC. Indeed, the CJEU stated «emissions 

of  gas or substances into the atmosphere and other releases or discharges 

such as the release of  substances, preparations, organisms, micro-organ-

isms, vibrations, heat or noise into the environment, in particular into air, 

water or land, may affect those various elements of  the environment». 

Furthermore, the CJEU recalled that in many European Union acts (34)

(31) «Parties and public authorities must interpret the exceptions in a “restrictive way”. 

exception is not arbitrary and that in each case the release of  information would lead to 

actual harm to the relevant interest», in J. EBBESSON ET AL, See supra note 11, p. 90.

(32) According to Article 4(2) of  Directive 2003/4/EC, «[t]he grounds for refusal men-

for the particular case the public interest served by disclosure. In every particular case, 

the public interest served by disclosure shall be weighed against the interest served by the 

refusal. Member States may not, by virtue of  paragraph 2(a), (d), (f), (g) and (h), provide 

environment».

(33) See supra note 33.

(34) The ruling contains a list which includes: Directive 2010/75/EU of  the European 

Parliament and of  the Council of  24 November 2010 on industrial emissions; Directive 

2004/35/EC of  the European Parliament and of  the Council of  21 April 2004 on envi-

ronmental liability with regard to the prevention and remedying of  environmental damage; 
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the notions of  “emissions”, “discharges” and “releases” are mostly used 

interchangeably.

Second, the CJEU established that the concept of  “emissions into the 

environment” should not be restricted to emissions covered by Directive 

-

anating from a product being sprayed in the air or applied to plants, in water 

or on land. The CJEU recalled that neither the Aarhus Convention nor 

Directive 2003/4/EC interpret the notion of  “emission into the environ-

ment” as restricted to emissions emanating from determined industrial in-

be limited to “non-hypothetical emissions”, meaning «actual or foreseeable 

-

alistic conditions of  use».

Third, the CJEU provided an interpretation of  “information on emis-

sions into the environment” which states «information on emissions into 

the environment within the meaning of  the second subparagraph of  Article 

4(2) of  Directive 2003/4 must be interpreted as covering not only infor-

mation on emissions as such, namely information concerning the nature, 

-

environment».

Turning now to the right of  access to documents of  the EU institutions, 

law. Before the Treaty of  Lisbon, which entered into force in 2009, it was 

provided by Article 255 of  the Treaty of  the European Community. Now, 

it is provided by article 15 TFEU, and by article 42 of  the Charter of  

Fundamental Rights of  the European Union. The right of  access is imple-

mented in Regulation 1049/2001, which regulates both active and passive 

provision of  information. This Regulation is supplemented by Regulation 

Regulation EC no 166/2006 of  the European Parliament and of  the Council of  18 January 

2006 concerning the establishment of  a European Pollutant Release and Transfer Register 

and amending Council Directives 91/689/EEC and 96/61/EC.
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1367/2006 (35) which extends the provisions regarding access to environ-

mental information of  the Aarhus Convention to EU institutions and bod-

ies. Thus, the right of  access to environmental information held by EU 

bodies suffers from the absence of  a distinct legal measure which deals 

exclusively with it (36). This particular form of  access is analysed elsewhere in 

the literature (37). This article will now move to focus on the transposition of  

Directive 2003/4/EC in Italian law.

5. — 

.

The establishment of  a right of  access to environmental information 

-

crecy dominates legal culture. The following three decades saw information 

disclosure grow into a broader legal trend. , still in effect 

today, contains the substantial right of  access to environmental information, 

stating that the relevant administrative procedures are exercised in accord-

ance with the laws in force (38). However, in 1986 there was no law regulating 

(35) Regulation (EC) no 1367/2006 of  the European Parliament and of  the Council 

of  6 September 2006 on the application of  the provisions of  the Aarhus Convention on 

Environmental Matters to Community institutions and bodies, at .

(36) S. WOLF, ,

in , 2013, p. 475 ss.

(37) See, for example: J. BAZYLI SKA-NAGLER,

, in , 2018, p. 66 ss.; H. LABAYLE,

, 2013, at ;

F. DEANA,

, in , 2020, 1, p. 1 ss.

(38) For a thorough overview of  the access regulations in Italy in the nineties, see M.T.
PAOLA CAPUTI JAMBRENGHI, -

, in , 1997, p. 705 ss.
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-

The earliest law regulating the administrative process for access to envi-

ronmental information is  (“act no. 241/1990”) (39). This law 

regulates general administrative procedure and the right of  access to adminis-

trative documents held by public authorities in Italy at large (40). However, from 

1990 to 1997, it was also used to regulate access to environmental information 

procedures. Thereafter, the European Union adopted many normative acts 

which affected the national legal system and promoted public awareness and 

-

lowed . First,  (“legislative de-

cree no. 39/1997”) (41), which implements European Directive 90/313/CEE. 

Then,  (“legislative decree no. 195/2005”) (42),

which implements European Directive 2003/4/CE and replaced -

. Hence, as also stated by article 3- of  the Italian 

Environment Code (43), access to environmental information is now regulat-

ed by the provisions contained in . In particular, 

articles 3 to 7 regulate the passive right to information while article 8 regu-

lates the active right to information (44). Where 

 do so. 

In the Italian legal system, administrative courts have exclusive jurisdiction 

in matters of  access to information (45).

(39) Legge 7 agosto 1990, no. 241 at .

(40) See article 22 ss.

(41) Decreto legislativo 24 febbraio 1997, no. 39 at .

(42) Decreto legislativo 19 agosto 2005, no. 195 at .

(43)  (“legislative decree no. 3/2006”), at .

(44) Space does not permit an exhaustive examination of  the various forms of  dissem-

listed in the fourth update of  the national report of  Italy on the implementation of  the 

Aarhus convention, adopted on 20 January 2017, at .

(45) See article 133(1)(a) of   (legislative decree no. 
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As most of  Italian and European normative acts, 

-

align with those contained in article 2 of  Directive 2003/4/EC. The notion 

administrative courts to align with the CJEU jurisprudence. Italian admin-

istrative courts stated that, if  necessary, public authorities should process 

(46)

environmental information and utilize it for their purposes. Italian adminis-

only apply to information concerning the state of  the environ-

ment (air, underground, natural sites, etc.) and factors which may affect the 

environment (substances, energies, noise, radiations, emissions), health and 

human safety. This excludes all facts and documents which have no environ-

mental relevance (47)

the state of  the environment” has been considerably expanded by the case 

law (48) to include, for example, protection of  the landscape and hunting (49).

(“Regional administrative Court”, hereinafter “T.A.R.”), one or two seats of  which are 

based in every region and in the two autonomous provinces of  Trento and Bolzano. The 

Italian appeal administrative court is  (“Council of  State”, hereinafter “Cons. 

Stato”), based in Rome. Sicily has its own administrative court of  appeal, which is 

.

(46) Ruling no. 645, made by the second chamber of  T.A.R. Calabria on 5 November 

2018, in 

March 2021.

(47) Ruling no. 2557, made by the fourth chamber of  Cons. Stato on 20 May 2014, in 

www.giustizia-amministrativa.it, last accessed March 2021. Ruling no. 9878, made by the 

.

(48) Ruling no. 4727, made by the sixth chamber of  Cons. Stato on 9 August 2011, in 

.

(49) Ruling no.1870, made by the second chamber of  T.A.R. Toscana on 30 July 2008, 

in .
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According to article 3 of  , public authori-

ties shall grant access to environmental information to any applicant who 

widest possible access to environmental information (50). However, Italian 

-

tion, the applicant has the burden of  demonstrating that the interest they 

, and is therefore aimed at protecting the integrity of  envi-

ronmental matrices (51). Therefore, the applicant who aims at obtaining the 

that particular information and the elements of  the environment or the 

-

the environment (52). Thus, these courts do not permit this right of  access, 

pursue economic interests (53).

not need to specify the documents in which the information is enshrined. 

environmental issue to the administration holding the information which 

-

.

(50)

November 2019, in , 2019, p. 1920.

(51)

.

(52) Ruling no. 2131, made by the sixth chamber of  Cons. Stato on 8 May 2008, in 

, 2008, 1(5), p. 1526.

(53) Ruling no. 4636, made by the third chamber of  Cons. Stato on 5 October 2015, in 

, 2015, p. 2487.
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and communication to the applicant (54)

-

eral inspection of  the activities carried out by a public administration (55).

In accordance with the principles of  proportionality, cost-effectiveness and 

-

tionate burden on the administration, such as to jeopardise its management 
(56).

information. If  the volume and the complexity of  the information is such 

that the public authority cannot comply with the abovementioned thirty-day 

period, the public authority shall disclose the information within 60 days 

timeously, and in any case before the end of  that thirty-day period, inform 

the applicant about the extension and provide an explanation. If  a public 

assisted in this by the public authority. The public authority may provide 

the applicant with information about the use of  public registers in its pos-

session containing the list of  types of  environmental information that can 

-

ble in another form or format, the public authority shall disclose the infor-

Article 5 of  lists the grounds for refusal, 

which almost perfectly align with those listed in Directive 2003/4/EC ar-

ticle 4. Thus, legitimate refusals have been considered by administrative 

-

(54) Ruling no. 996, made by the sixth chamber of  Cons. Stato on 16 February 2011, in 

.

(55) R. PORRATO, , in 

, 2016, 3.

(56)

2010, in .
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ist (57)

(58)

epidemiological and health data on the incidence of  disease for citizens liv-
(59). In some other cases, 

administrative law judges refused access to information to protect the ability 

-

-
(60). On other occasions, administrative courts 

consented disclosure of  environmental information despite the presence of  

order to protect the applicant’s right to health and respect for noise emission 

limits of  production activities (61).

Article 7 of  regulates remedies given to the 

-

mental information denied or ignored. This article implements the provi-

sions contained in article 6 of  Directive 2003/4/EC and article 9 of  the 

Aarhus convention. The argument relates to the third pillar of  the Aarhus 

convention (access to justice) and therefore it will not be considered here.

There has not been a review of  the implementation of  Aarhus Convention 

provisions on access to environmental information in Italy. According to 

the fourth update of  the national report of  Italy on the implementation of  

(57)

2017, in .

(58)

2018, in .

(59)

2019, in .

(60)

2016, in .

(61)

in , 2016, 7 November.
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the Aarhus convention, this problem is due to «the large number of  public 

authorities in the Country and the non-homogenous modes and procedures 

implemented at local level». The few information available is provided by in-

dividual reports published by public authorities. One of  these reports is the 

 (hereinafter “ISPRA”) (62)

non-environmental information. The PRO also has the function of  assign-

-

both in environmental matters and related to the organization and functions 

of  the authority, of  which 1190 (89%) were processed or sorted by the com-

petent structures (63), ten were rejected and only one partially accepted (64).

The report notes clear interest in “air” issues and that the information 

provision complies with the deadlines set out in law. It also states that the 

-

mation service provided by ISPRA’s PRO (65)

the users and provide information on the outcome of  the access procedure 

to the PRO. However, the competent structures did not provide the PRO 

(62) ISPRA is a public research institution in charge of  disseminating environmental 

information. ISPRA also coordinates the , which is 

the main national environmental information system for the collection and monitoring of  

environmental information.

(63) Every region has its own agency for environmental protection, named -

. The autonomous provinces of  Trento and Bolzano have 

their own provincial agencies for environmental protection, named

.

(64) ISPRA’s 2019 -

, in .

(65) , p. 17.
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the absence of  complaints from the applicant». What is stated in the report 

-

with other public bodies that sometimes are not cooperative. This negative-

ly affects the outcome of  the ISPRA report, insofar as it cannot evaluate 

founded on mere presumptions instead of  being based on actual facts.

Italian public administration combines malpractice with structural de-
(66) Also, some citi-

assist citizens in accessing information that is already publicly available on 

the internet.

by some authors to be a particularly good example of  transposing Directive 

2003/4/EC. Additionally, the “spillover effects” following implementation 

in Italy transformed citizen access from being a mere concession to a stand-

alone right. (67) Since the entry into force of   and until the 

reform of  2013, free and unconditioned access to information held by the 

public administration has been guaranteed only for environmental matters. 

Indeed, according to the provisions contained in , the right 

to access and copy any administrative document held by a public authority 

was granted only to those natural or legal persons who can prove the exist-

ence of  a real, direct and current interest corresponding to a legally protect-

ed interest. This was the only exception to the secrecy of  administrative acts 

in Italy. The right of  access to administrative documents was considered 

than a means for monitoring the exercise of  administrative power. Thus, 

(66) F. CARPITA, -

, in , 2019, p. 199 ss

(67) C. FRAENKEL-HAEBERLE, J. SOCHER, -

, in , 2018, p. 125 ss.
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comprehensibility of  the operating methods and structural arrangements 

of  concrete care of  the public interest.

and

form of  right of  access to information, characterized by gratuitousness and 

universality. The right of  access to environmental information has become 

a testing ground for the protection of  citizens and the creation of  more ad-

vanced and modern procedural guarantees of  transparency and impartiality 

in administrative action (68) -

-

mation disclosure more broadly. The direction of  movement is away from 

the rule of  secrecy and toward fundamental rights of  access to information 

to ensure proper institutional functioning, correct use of  public resources 

and participation in public debate.

in 2013 when the Italian government adopted 

(“legislative decree no. 33/2013”) (69). This decree, at article 5(1), creates a 

new right of  access to information held by public authorities, named 

(“simple civic access”). The decree obliges public administra-

tions to publish on their website certain categories of  data, information 

access” is granted to any natural or legal person, permitting them to freely 

access data, information or documents held by public authorities in cases 

where their mandatory publication has been omitted. Therefore, the right 

of  “simple civic access” results in an with a “corrective” pur-

pose (70).

(68) M. CIAMMOLA, -

, in , 2007, p. 657 ss

(69) Decreto legislativo 14 marzo 2013, no. 33, in .

(70) V. TORANO, , in , 2013, 

p. 789 ss
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Further evolutions in transparency occurred in 2016 when the Italian 

government adopted (“legislative decree no. 

97/2016”) (71). This decree amends . It conceives of  

transparency as total access to data and documents held by public administra-

tions in order to protect natural or legal person’s rights, promote participation 

of  interested parties in administrative activities, and encourage anyone inter-

ested to exercise widespread forms of  control over the pursuit of  institutional 

functions and the use of  public resources. Transparency is guaranteed by a 

new right of  access to information held by public authorities, named -

 (“generalised civic access”). This functions to meet “objective” 

principles, such as of  democracy, transparency and good performance (72). The 

2016 reform, which is inspired by the logic of  the United States Freedom of  

information act, gives to any natural or legal person the right of  access to data, 

information or documents held by public authorities that are not subject to 

mandatory publication, while respecting the limitations related to the protec-

tion of  legally relevant public and private interests (73).

Article 40 of  (74) excludes from the scope of  the 

reform the provisions contained in , considered 

to be of  greater protection. The purpose of  this exclusion is to avoid possible 

overlaps between the regulation provided for in 

and that provided for in 

by the Italian administrative courts, which stated that the relationship between 

and

(75).

(71) Decreto legislativo 25 maggio 2016, no. 97, in .

(72) M. SAVINO, , in 

, 2019, p. 453 ss.

(73) G. CORSO, , Torino, 2020, p. 255.

(74) I.A. NICOTRA, ,

at , 6 June 2018.

(75) Ruling no. 2158, made by the sixth chamber of  Cons. Stato on 9 April 2018, in 

.
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In light of  the above considerations, it is clear that the right of  access 

to environmental information improved efforts to ensure transparency in 

connection with public power in Italy. The right to generalised civic access 

introduced for environmental information 30 years ago. Now, the relation-

ship between the right of  access to environmental information and the right 

to generalised civic access is such that the latter is a general rule adaptable 

to all types of  data and information and the former relates exclusively to 

environmental data and information. Although article 40 of  

prohibits overlap between the right of  access to environmental 

information and the right to generalised access, it is no longer clear which 

legislative act (  or ) contains the 

general rules on access to information.

Some authors argue that generalised civic access has an all-embrac-

ing nature. In fact, it joined pre-existing forms of  access to information 

rather than absorbing them (76). Now, the existence of  various access to 

information procedures (access to administrative documents, simple civic 

administrative activity (77). Furthermore, there is possibility for overlap be-

tween the right to generalised access and the right of  access regulated in 

. Administrative courts are aware of  this problem and, 

-

(78). Now 

(76) I. PIAZZA,

, in 2019, p. 645 ss.

(77) A. MOLITERNI, -

, 2019, p. 23 ss.

(78) Ruling no. 10, made by the Adunanza Plenaria (“plenary session”) of  Cons. Stato on 

2 April 2020, in .



333FOCUS : ENVIRONMENTAL LAW AND POLICY

instrument of  democratic control over all administrative functions (79), it is 

information procedures.

6. — .

Despite the successful implementation of  the provisions contained in 

the Aarhus Convention and in Directive 2003/4/EC, the Italian system of  

implementation is still affected by some practical problems. First, there is 

-

affecting public bodies. The coexistence of  multiple procedures to access 

information held by public authorities does not adversely affect access to 

and simplifying the entire subject of  the right of  access to information.

(79) A. CAUDURO,

, in , 2017, p. 601 ss.




